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meet the required showing, i.e., to give
rise to an inference that the respond-
ent knew or suspected that the em-
ployee engaged in protected activity
and that the protected activity was a
contributing factor in the adverse ac-
tion. The burden may be satisfied, for
example, if the complaint shows that
the adverse action took place within a
temporal proximity of the protected
activity, or at the first opportunity
available to the respondent, giving rise
to the inference that it was a contrib-
uting factor in the adverse action. If
the required showing has not been
made, the complainant (or the com-
plainant’s legal counsel if complainant
is represented by counsel) will be so no-
tified and the investigation will not
commence.

(4) Notwithstanding a finding that a
complainant has made a prima facie
showing, as required by this section,
further investigation of the complaint
will not be conducted if the respondent
demonstrates by clear and convincing
evidence that it would have taken the
same adverse action in the absence of
the complainant’s protected activity.

(5) If the respondent fails to make a
timely response or fails to satisfy the
burden set forth in paragraph (e)(4) of
this section, OSHA will proceed with
the investigation. The investigation
will proceed whenever it is necessary
or appropriate to confirm or verify the
information provided by the respond-
ent.

(f) Prior to the issuance of findings
and a preliminary order as provided for
in §1987.105, if OSHA has reasonable
cause, on the basis of information
gathered under the procedures of this
part, to believe that the respondent has
violated FSMA and that preliminary
reinstatement is warranted, OSHA will
contact the respondent (or the respond-
ent’s legal counsel if respondent is rep-
resented by counsel) to give notice of
the substance of the relevant evidence
supporting the complainant’s allega-
tions as developed during the course of
the investigation. This evidence in-
cludes any witness statements, which
will be redacted to protect the identity
of confidential informants where state-
ments were given in confidence; if the
statements cannot be redacted without
revealing the identity of confidential
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informants, summaries of their con-
tents will be provided. The complain-
ant will also receive a copy of the ma-
terials that must be provided to the re-
spondent under this paragraph. Before
providing such materials, OSHA will
redact them, if necessary, in accord-
ance with the Privacy Act of 1974, 5
U.S.C. 552a, and other applicable con-
fidentiality laws. The respondent will
be given the opportunity to submit a
written response, to meet with the in-
vestigators, to present statements
from witnesses in support of its posi-
tion, and to present legal and factual
arguments. The respondent must
present this evidence within 10 busi-
ness days of OSHA’s notification pursu-
ant to this paragraph, or as soon there-
after as OSHA and the respondent can
agree, if the interests of justice so re-
quire.

§1987.105 Issuance of findings and
preliminary orders.

(a) After considering all the relevant
information collected during the inves-
tigation, the Assistant Secretary will
issue, within 60 days of the filing of the
complaint, written findings as to
whether or not there is reasonable
cause to believe that the respondent
has retaliated against the complainant
in violation of FSMA.

(1) If the Assistant Secretary con-
cludes that there is reasonable cause to
believe that a violation has occurred,
the Assistant Secretary will accom-
pany the findings with a preliminary
order providing relief to the complain-
ant. The preliminary order will re-
quire, where appropriate: affirmative
action to abate the violation; rein-
statement of the complainant to his or
her former position, together with the
compensation (including back pay and
interest), terms, conditions and privi-
leges of the complainant’s employ-
ment; and payment of compensatory
damages, including, at the request of
the complainant, the aggregate
amount of all costs and expenses (in-
cluding attorney and expert witness
fees) reasonably incurred. Interest on
back pay will be calculated using the
interest rate applicable to under-
payment of taxes under 26 U.S.C. 6621

310



Occupational Safety and Health Admin., Labor

and will be compounded daily. The pre-
liminary order will also require the re-
spondent to submit appropriate docu-
mentation to the Social Security Ad-
ministration (SSA) allocating any
back pay award to the appropriate cal-
endar quarters.

(2) If the Assistant Secretary con-
cludes that a violation has not oc-
curred, the Assistant Secretary will
notify the parties of that finding.

(b) The findings and, where appro-
priate, the preliminary order will be
sent by certified mail, return receipt
requested (or other means that allow
OSHA to confirm receipt), to all par-
ties of record (and each party’s legal
counsel if the party is represented by
counsel). The findings and, where ap-
propriate, the preliminary order will
inform the parties of the right to ob-
ject to the findings and/or order and to
request a hearing, and of the right of
the respondent to request an award of
attorney fees not exceeding $1,000 from
the administrative law judge (ALJ), re-
gardless of whether the respondent has
filed objections, if the respondent al-
leges that the complaint was frivolous
or brought in bad faith. The findings
and, where appropriate, the prelimi-
nary order also will give the address of
the Chief Administrative Law Judge,
U.S. Department of Labor. At the same
time, the Assistant Secretary will file
with the Chief Administrative Law
Judge a copy of the original complaint
and a copy of the findings and/or order.

(c) The findings and any preliminary
order will be effective 30 days after re-
ceipt by the respondent (or the re-
spondent’s legal counsel if the respond-
ent is represented by counsel), or on
the compliance date set forth in the
preliminary order, whichever is later,
unless an objection and/or a request for
hearing has been timely filed as pro-
vided at §1987.106. However, the portion
of any preliminary order requiring re-
instatement will be effective imme-
diately upon the respondent’s receipt
of the findings and the preliminary
order, regardless of any objections to
the findings and/or the order.

§1987.106

Subpart B—Litigation

§1987.106 Objections to the findings
and the preliminary order and re-
quests for a hearing.

(a) Any party who desires review, in-
cluding judicial review, of the findings
and/or preliminary order, or a respond-
ent alleging that the complaint was
frivolous or brought in bad faith who
seeks an award of attorney fees under
FSMA, must file any objections and/or
a request for a hearing on the record
within 30 days of receipt of the findings
and preliminary order pursuant to
§1987.105. The objections, request for a
hearing, and/or request for attorney
fees must be in writing and state
whether the objections are to the find-
ings, the preliminary order, and/or
whether there should be an award of
attorney fees. The date of the post-
mark, facsimile transmittal, or elec-
tronic communication transmittal is
considered the date of filing; if the ob-
jection is filed in person, by hand deliv-
ery or other means, the objection is
filed upon receipt. Objections must be
filed with the Chief Administrative
Law Judge, U.S. Department of Labor,
and copies of the objections must be
mailed at the same time to the other
parties of record, the OSHA official
who issued the findings and order, the
Assistant Secretary, and the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor.

(b) If a timely objection is filed, all
provisions of the preliminary order will
be stayed, except for the portion re-
quiring preliminary reinstatement,
which will not be automatically
stayed. The portion of the preliminary
order requiring reinstatement will be
effective immediately upon the re-
spondent’s receipt of the findings and
preliminary order, regardless of any
objections to the order. The respondent
may file a motion with the Office of
Administrative Law Judges for a stay
of the Assistant Secretary’s prelimi-
nary order of reinstatement, which
shall be granted only based on excep-
tional circumstances. If no timely ob-
jection is filed with respect to either
the findings or the preliminary order,
the findings and/or the preliminary
order will become the final decision of
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